PAGE  
1
	FIGUEROA
	ILLANES
	HUIDOBRO
	SALAMANCA

	ESTUDIO DE ABOGADOS



COMMITTEE XVIII. INTERNATIONAL ARBITRATION
LAW
XL CONFERENCE OF THE INTER-AMERICAN BAR ASSOCIATION
“ARBITRATION ONLINE IN INTERNATIONAL COMMERCE “
Author: Juan Eduardo Figueroa Valdés

Av. Apoquindo Nº 3669, Piso 11, Las Condes

Santiago, Chile

e.mail: juaneduardo@fihsabogados.cl

June, 2004.
ARBITRATION  “ONLINE”  IN INTERNACIONAL COMMERCE
1. INTRODUCTION

The revolutionary technological development that we have seen in the last few years has meant, among others things, the irruption of new means of information and communication, to conform the so called “information society”. This has lead to an increasing development of e commerce, and more people can use the electronic means of communications, the World Wide Web and the e mail.
The major increase in electronic data interchange motivated the UNCITRAL (United Nations Commission on International Trade Law), to approve the Model Law on Electronic Commerce, this law is supported on the principles of functional equivalence between a paper based document and an electronic document, and between the written signature and the electronic signature.  The principle of technological neutrality, by which the legislation should not privilege the use of any technology in particular, and the principle of good will in the relations are established through electronic means.


One of the most important pillars for the adequate function of international e commerce is the “online” litigation solution methods in consumer’s issues.  So recognized in Spain by the Interministries Commission, the Information Society and the New Technologies, Royal Decree, 1289/1999
.


The e commerce contract is related to buying and selling goods and services, between “business to business” (B 2 B), and “business to consume” (B 2 C).


The Online Dispute Resolution, in the future “ODR “, through negotiation methods, mediation and arbitration, has had an important development, due to the advantages it provides compared to the traditional dispute resolution methods, in availability, friendliness of the procedure, the speed of resolution, easy to store and low cost information.
.


The “online”” negotiation services admit two versions: the “automated negotiation” and “the assisted negotiation”.  The “automated negotiation” has been very successful, with more than 3.000 litigations a month; it is a “blind bidding” process in which each party makes an offer without knowing the other party’s, when the offers made are within a predetermine zone or range, the computer calculates an average, and the litigation is solved through a transaction for the resulting amount and a “Congratulations, Your case settled” screens on the computer.
On the other hand, the assisted negotiation method is more complex. It has had a significant increase in the United States, where the institution called “Square Trade” administrated, between February 2000 and June 2002, about 250.000 cases; that is more than 80.000 a year.  It is a negotiation between the parties without human participation by a third party.  ODR offers a web page, where the steps to follow are indicated.  Assistance and the transaction forms are provided.

The mediation method leads the parties to get to an agreement and accept a transaction through qualifying techniques.  This is done through an electronic discussion or “chat room” for plenary sessions where the mediator and the two parties are present. Another “chat room” for the meetings between the mediator and one of the parties called “caucus”, and a site to keep documents, such as  the different positions of the parties, does not differ from a telephone conference; simply, instead of talking, there is a keyboard.

Mediation and negotiation are non binding methods, because they do not generate an obligatory decision with mandatory characteristics, so that both parties are free to claim their rights in the State Court or ordinary justice
.


The third online controversy solution method is the “online arbitration”, which has had an important development in the last years. We can find approximately 25 entities that offer binding and non binding arbitration online
.  In electronic commercial contracts, around 80% of the cases correspond to conflicts between companies or “business to business”, and only 20% are related to conflicts between companies and consumers or “business to consumer” 90% of the providers use English as the official language. The rest use French or German.


The most successful “online arbitration” has been the “non-binding arbitration”, in which the arbitrator makes a recommendation that each party may accept or reject. If the recommendation is accepted, the parties then make a transaction, and if the parties reject it, they are free to take their controversy to court.
There are also some varieties in non binding arbitration, or unilaterally binding, in which the provider agrees to an arbitration if his client decides so, obliging him to accept the award. 

The client, however, is not obliged to ask for arbitration, so he can decide to go to the state justice. This non binding arbitration is similar to a public offer for arbitration, established by the Spanish Consumer Arbitration System; according to Royal Decree number 636/1993, which regulates this system. In fact the Spanish law number 34/2002, called “Servicios de la Sociedad de la Información y Comercio Electrónico”, states that the provider of the service and the consumer may submit their conflicts to arbitration
.


There are other modes of non binding arbitration, in the cases of domain names provided by ICANN’S, where more than 6.000 cases have been solved
. The arbitration clause is unilaterally binding and obliges the plaintiff. The award is not mandatory for both parties, which are free to ignore the decision and go to the State courts.

In binding online arbitration one of the leading institutions is The Chartered Institute of Arbitrators, where approximately 70 awards have been delivered
.

2. MAIN PRINCIPLES IN  “ONLINE ARBITRATION ”
Given the importance that online controversy resolution has been having, the European Union has approved three directives related to online arbitration:

Directive 1997/66 EC, concerning the processing of personal data and the protection of privacy in the telecommunication sector; Directive 1999/93 EC on a Community framework for electronic signature and Directive 2000/31 EC, on certain legal aspects of information society services, in particular electronic commerce in the internal market.  These directives are enclosed in the idea of the harmonization of “online” arbitration
.


Within the European Union Treaty, autonomous competition in the transeuropean web was granted to it  in the fields of energy, transportation and telecommunication according to recommendations 98/257/EC March 30 1998 and 201/310/EC April 4th 2001, established the principles applicable to the entities that are responsible of solving extra-judicial consumer litigations, guaranteeing impartiality and independence of the entity, security and efficiency of the process, publicity and transparency, liberty and representation.

The main principles generally accepted are the following:
a) Principle of accessibility

Accessibility constitutes one of the biggest attractions of online arbitration, because the parties can be anywhere in the world and by only a click on their key board they can participate in an online process.

Accessibility in contracts between business and consumers, (B 2 C) implies no charge or moderate charge in the process.
b) Principle of transparency

Both parties should have access to simple and clear information that compiles personal data of the parties as well as functioning and availability of the process.  The final resolution must be open to anyone who is interested in the award, and/ or the general public.
c) Principle of independence and impartiality 


This classical principle of traditional arbitration as well as online controversy solution is highly embraced in the regulation of institutional arbitration.  This reflects in the fact that arbitrators can not have conflict of interests of any kind, real or apparent, with either of the parties.  The arbitrator independence and impartiality is essential not only during the early stages of the process, but also when delivering the award.  The arbitration institution must also be independent, which at times becomes very difficult, especially when the companies involved in the arbitration are supporting the online arbitration services.  To avoid the latter, the European commission finances ODR “ ECODIR”, with public funds; a second possibility is that external private resources finance the internet service, such as Ford in its Ford Journey web site, often considered a kind of post-sales service, that increases the user’s trust in the e commerce.

d) Principle of efficiency

Once the online arbitration process has begun, it should be finished as soon as the nature of the conflict makes it possible. The entity in charge of the process should supervise the evolution of the process in regular bases to reach the award in few weeks. 

e) Principle of equity and liberty 

The parties have the right to abandon or reject the process at anytime and, if necessary, they can go to the judicial state system.  For instance, in an e commerce contract, the consumer has the right to accept the proposal and to be informed in a clear language, of the content of the award.
f) Principle of legality 

In International Consumer conflicts the decision of the entity can not deprive the consumer of the protection warranted by the State. In international litigation, the law of the country where the consumer lives must be applied, according to the Rome Agreement, article 5.
g) Principle of representation 

The parties can participate in the process without legal representation. However, the process can not deprive the parties from the right to be represented or accompanied by a third party in all the stages of the process
;

3.-
RELEVANT ASPECTS OF  “ONLINE ARBITRATION AND CHALLENGES  ” 


We will now analyze some relevant aspects of online arbitration and the challenges they carry in the following matters: the online arbitration clause, the “Due Process Rights”, the online awards and its execution: efficiency of the arbitral justice on line.
3.1.- The online arbitration clause

In spite of the rapid growth of electronic commerce, there are still many national and international conventions that require  a written arbitration clause 
.  Only some legislations, such as Uncitral Model Law, article 7º, the German law of arbitration, the English arbitration law, and the Swiss law recognize the written arbitration clause when recorded electronically
.


In the case of Uncitral Model Law on Electronic Commerce  it is settled  in its article 6 that a data message  meets the requirement  of the written form  “if the information contained therein is accessible so as to be usable for subsequent reference”; then, in its article 7, it is settled that, “Where the law requires a signature of a person, that requirement is met in relation to a data message if: (a) a method is used to identify that person and to indicate that person's approval of the information contained in the data message; and (b) that method is as reliable as was appropriate for the purpose for which the data message was generated or communicated, in the light of all the circumstances, including any relevant agreement”.

The online arbitration clause in the United States is found in e commerce between business to business (B 2 B) as well as business to consumers (B 2 C)
.  On the other hand, arbitration on line in Europe in electronic commerce is, by law, limited to litigations among businesses in contracts, except  in the case of a clause that is unilaterally binding
.


Given all this, in the case of the e commerce in the United States, business to business and business to consumer, the consumer has the option to reject the arbitral clause, stating that it is too expensive and therefore commercially unreasonable
.


As to the content of the online arbitral clause, it must include the identification of the parties and the arbitration agreement. It is essential that this information may be stored so as to be recovered without manipulation.


As for other on line arbitration clauses, some of them determine the applicable law to the arbitration 
;and the place of the arbitration. The Uncitral Model Law, in its article 20 states that “The parties are free to agree on the place of arbitration. Failing such agreement, the place of arbitration shall be determined by the arbitral tribunal having regard to the circumstances of the case, including the convenience of the parties”
.


It is common to establish the place of arbitration based on the place of the delivery of the award. Some authors state the place of arbitration as non relating, with the advantage  that the arbitration is not subject to the law of the place of arbitration, or lex fori
.


The language of the arbitration process is seldom specified, being most of the online arbitration in English
.  One of the relevant aspects of the online arbitration clause is to determine if it is valid, faced to the applicable national law. That is, the lex arbitri that regulates the arbitration process and the obligatory rules.  In the case of the European Union, the European Directives on abusive clauses in contracts between businesses to consumer consider that every clause that has not been negotiated individually is considered abusive, when it causes a significant unbalance in the rights and the obligations of the parties, against the good will demands and damage to the consumer
.


In the case of Oceano, the Oceano award 2002, Justice Court of the European Community, declared  a clause null in the election of the forum, because it was an obstacle to the access of the consumer to justice, and there was the risk of making more expensive
.


In the case of “Darcy Ting v. AT&T”, the Court of Appeal in its 9th district, in the United States, the users of the long distance communications services incoated a “class action” in order to obtain the annulment of an arbitration clause and the exclusion of responsibility that AT&T had tried to introduce in their contracts. In this case, apart from the exclusion of responsibility of the provider in this matter, one of the main obstacles for the arbitration was the higher cost of the procedure   that class actions and scale economies do not acknowledge
.


Lastly, pertaining the way to consent on the online arbitration clause, there are some providers that demand a confirmation by fax, or a written agreement. However, most of them   express their agreement by clicking it on their computer.

3.2.- DUE PROCESS RIGHTS
The due process rights have vital importance when the award must be executed.  In the Convention on the Recognition and Enforcement of Foreign Arbitral Awards,  New York, 1958, article V Nº 1 l b) y d), states that Recognition and enforcement of the award may be refused, at the request of the party against whom it is invoked, only if that party furnishes to the competent authority where the recognition and enforcement is sought, proof that:; letter b) “The party against whom the award is invoked was not given proper notice of the appointment of the arbitrator or of the arbitration proceedings or was otherwise unable to present his case; or; letter d) “The composition of the arbitral authority or the arbitral procedure was not in accordance with the agreement of the parties, or, failing such agreement, was not in accordance with the law of the country where the arbitration took place; or”
.


In order to meet the regulations of the due process in online arbitration, several rules have been created by the online arbitration institutions, especially on the following matters:

a) Security, confidentiality and integrity of the information
Security, confidentiality and integrity of the information during the arbitral process, as well as storage, implies that the providers of online arbitration must use the appropriate technology
.

b) Electronic Signature

The use of the electronic signature should be decided and, in that case, the name of the user or password should be safe enough to avoid any kind of fraud. All communication should be stored, stating who sent it, the content of the message, time an day of the delivery, and notification of the reception.


The Spanish legislation on public administration and common administrative procedure established a” time stamping” in online communications which warranties the inclusion of dates, time and integrity of the documents.

c) Impossibility of some electronic discoveries.


Given the circumstances that certain documents or evidences can not be changed electronically, the provider of the online arbitration must be responsible for the conversion of these documents into electronics evidences;
d) Virtual hearing.

Virtual hearing is a common procedure in online arbitration. Its convenience will depend on each case   and the technology used. For instance, the witness shall be heard live at a hearing in a video conference; and,
e) Deliberation of the arbitral panel

The arbitrators shall be able to present their individual positions, which shall warrantee an instance for a debate. An agreement is needed as for the ways and the technology to be used. 
3.3.- THE ONLINE AWARD, EXCECUTION: EFFICIENCY OF ONLINE ARBITRAL JUSTICE

In a binding online award, the regulations established at the Convention on The Recognition and Enforcement of Foreign Arbitral Award, New York 1958, shall  be met, according to article II, that the arbitration clause must be written, Nº 2 “The term "agreement in writing" shall include an arbitral clause in a contract or an arbitration agreement, signed by the parties or contained in an exchange of letters or telegrams”; on the other hand, article IV states that to obtain the recognition and execution of an arbitral award, the duly authenticated original award or a duly certified copy must be presented.

In the case of the online arbitration award, according to the Convention of New York, these documents shall not be required. For example, the Court of Appeal of Norway, declared an electronic arbitral award contrary to such Convention
.


Moreover, in the United States online awards have been delivered as non binding, as traditional arbitration awards have l
.  Based on the non binding online arbitration award, the following cases have been delivered: “Weber-Stephen v. Armitage Hadware” and  “Heathmount v. Technodome.com”.
 


In spite of this situation, some national jurisdictions have adopted a flexible interpretation of the Convention of New York.  In the arbitration act of England, in the Swiss Federation International Private Law, in the Act of German Arbitration, and in the Project for amendment of the model Law on International Commercial Arbitration, it is established that the arbitral agreement   may include any form of communication that provides a tangible and accessible record of the agreement, a data message to be used as further reference
.


In the case of a binding online award, an exequatur should be obtained, which has lead to a wider development of non binding online arbitration.  There are also some insurances that cover the risks related to an online transaction; a reimbursement agreement with the credit card companies is financed by the businesses that participate in the ODR system.


On the other hand, the execution of non binding online awards, in internet domain names, the domain is annulled or transferred to the winning party if the panel of arbitrators decides so. If the other party does not give evidences of any judicial action, the decision of the panel is executed by the Online Arbitration ¨Centre.


In order to achieve the execution of the online awards it is possible to find some “trust mark” pages. The businesses may show a “seal” sign  in there web pages, as long as the awards from ODR are respected
.

4.-  THE FUTURE OF THE ONLINE ARBITRATION  .

Electronic contract through the internet shows that an important volume of e commerce, business to business, this is 24% of the world business transactions, are made through the internet.  E commerce business to consumer, according to estimates for 2005, will represent between 20% and 25% of the total sales of books, music, and videos, services and others will represent 12% 
.


In our opinion, ODR will grow day by day, specially in small and medium size litigations.

Online Dispute Resolution is not only related to private justice, but also the Judicial Power could use this system, as.  The London Money Claim online Pilot has done. In the case of Cyber-Court, a Court in the State of Michigan, the whole process can be carried out online, through video conferences, audio conferences, electronic discussions, etc..


The development of the online arbitration will be partially determined by the decisions taken by the States in areas like the protection of the consumer.  Initiatives in private companies to promote a reliable self-regulation and   to permit and develop “trust mark” seals will also help this expansion
.


The technology offered by the Online Arbitration will progressively interact with the traditional arbitration procedures, but they will never be done completely online.  Yet, web sites, online communication or e mail, video conferences IN hearing, etc., will be used.

As a conclusion, we believe that ODR will steadily grow as international electronic commerce increases, becoming a very useful alternative solution for commercial disputes in the future.
JUAN EDUARDO FIGUEROA VALDES

June, 2004.
� Uncitral Model Law on electronic commerce , with guide to enactment .corresponds to the text approved  by the United Nations Commission for International commercial law, in 1996, New York.


� This Interministries Commission, in its European strategies concerning consumer’s political matters for the next 5 years 2002-2006, recognizes the need to developed alternative solutions mechanism of litigation on line in consumer’s matters, as one of the strategic pillars bases.


� The online dispute resolution, until the award takes, about seven weeks, according to the Chartered Institute of Arbitrators.  The cost of arbitration on line is calculated in hours of work, between US$50.- y US$250.-, an hour, each party.


� United Nations Center For Trade Facilitation and Electronic Business (UN/CEFACT), draft recommendation on online alternative dispute resolution (ODR), June 6,  2002.


� Kaufmann Kohler, Gabrielle, “ La resolución  de los litigios en línea, perspectivas y retos del contencioso internacional contemporáneo”, article Publisher by Revista Latinoamericana de Mediación y Arbitraje 2003 No 4, Facultad de Derecho de Monterrey, Mexico.


� The following entities where found to be offering online arbitration : the American Arbitration Association, the Association of British Travel Agents (ABTA); BBBOnline; the Chartered Institute of Arbitrators, that provides Online Controversy Solution for Ford Motor Company, and for the Association of British Travel Agencies (ABTA), etc.;  Ciber Peruvian Tribunal ; the Commercial Initiative for Dispute Resolution; Cyberarbitration; Cybercourt; eResolution; the Honk Kong International Arbitration Center; IntelliCourt; ICourthouse; Internet Ombudsman; MARS; NovaForum; ORD.NL; Online Resolution; the Resolution Forum; Settle TheCase; SmartSettle; SquareTrade; Trusted Shops; the Virtual Magistrate; Web Assured; Web Dispute Resolutions; WEBDispute.com; WebMediate; Word&Bond and the four ICANN, approved providers, WIPO; the National Arbitration Forum; the Asian Domain Name Dispute Resolution Center; and the CPR Institute for Dispute Resolution.


� Hernández Fernández Asunción, “Una experiencia paradigmática: el arbitraje de consumo online en el sistema español de protección de los consumidores”,  article published in the Revista de Derecho, Universidad de Valencia, Noviembre de 2003 Nº 2, page 5.


� Law 34/2002, Published by  Boletín Oficial del Estado 12 of Jully, 2002.


� Kaufmann Kohler, Gabrielle, ob.cit., page 3.


� Shultz, Thomas, “Online Arbitration: Binding o no binding?”, published in the internet www.ombuds.org/center/adr2002.


� Fortún, Alberto et.all.“Basis for the Harmonization of online arbitration: e- Arbitration –T Proposal, September 25, 2002, www.e-arbitration-t.com.


� The Green Book on “ADR Alternative Disputes Resolution”, and the initiatives of CCI, Global Business Dialogue, BEUC, Consumers International, Transatlantic Business Dialogue, American Bar Association and American Arbitration Association.


� Figueroa Valdes, Juan Eduardo  “La Ética en el Arbitraje Internacional”, � HYPERLINK "http://www.camsantiago.com/" �www.camsantiago.com�. English version  :Mealey’s International Arbitration Report, volume 18 Nº 7, July 2003


� Kaufmann Kohler, Gabrielle, ob. cit. page 1 .


� Hernández Fernández, Asunción, ob. cit. page 6.


� For instance, the English 1996 Arbitration Act (Sec. 5); The US Federal Arbitration Act (Sec. 2); the Hong Kong 2000 Arbitration Ordinance (Sec. 2AC); the German 1998 Arbitration Act (&1031(5) ZPO); the China 1995 Arbitration Law (Art. 16); the Belgian Code judiciaire (Art. 1667); the Dutch Arbitration Act (Art. 1021); the Swiss Private International Law Act (Art. 178 (1)); the UNCITRAL Model Law on International Commercial Arbitration (Art. 7 (2)); and the New York Convention (Art II (2)).


� Kaufmann Kohler, Gabrielle ” Arbitration agreements in online business transactions”, Law of International Business and Dispute Settlement in the 21stCentury”, Liber Amicorum Karl-Heinz Böckstiegel, R. Briner, L. Y. Fortier, K.P. Berger, and J. Bredow (ed), Colegne, Heymanns, 2001, 358.


�  For example BBBonline, Square Trade y MARS.


�  For instance the online arbitration suppliers  Ford Journey, on the arbitration by The Chartered Institute of arbitrators.


� R.P. Alford “The Virtual World and the Arbitration World”, published in the Journal of International Arbitration, 18, 4, 2001 pages 449-461.


� Schultz, Thomas, ob. cit. page 6.


� Kaufmann-Kohler, “Choice of court and choice of law clauses in electronic contracts, in Aspects juridiques du commerce électronique”, V. Jeanneret (ed), Zurich, Schulthess, 2001.


�Uncitral Model Law on International Commerce Arbitration.


� Nasir Motassem, “Can Online Arbitration Exist Within the Traditional Arbitration Framework?, unpublished article.


� Blue Book, Online Dispute Resolution: the State of the Art and Issues, Faculty of law, Université de Geneve.


� Article 3/13.


� Océano Grupo Editorial S.A. c.  Quintera et al, June 27,  2000,  compiled of  jurisprudence  2000,  quoted by  Kaufmann Kohler, Gabrielle, ob. cit. Page  5.


� Darcy Ting et al. v. AT&T, 319 F.3d II 26 (9th Cir. 2003), 2003 U.S. App. Lexis 2395, couted by Kaufmann Kohler Gabrielle, ob. cit. page 5.


�  For instance :eBay, FordJourney; Settlesmart; y Web Mediate.


�   The requirement of the due process rights recognized  by the European Convention of Human Rights, article 6.1., established the obligation of a fair and public  hearing in a reasonable time by an impartial and independent Court  .


� See web page i-arbitration-t, that contains the rule of the arbitration-tribunal; and the American Arbitration Association web site.


  � See the web page: www.unece.org/tradet/undid/texts/d220_d.htm.


� Ley 4/1999 article 38-3, quoted by Hernández Fernández, Asunción, ob. cit. page 8.


� Stockholm Arbitration Report volume 2, page 121 award August, 1999, Halo Galand Court Of appeal, Norway.


� Broad Bridge v. hypercd.com, delivered by the district court for the southern district of New York.


� Blue Book, ob. cit.


� Fortún, Alberto y Otros, ob. cit. page 17 


�  � HYPERLINK "http://www.trustedshops.de/" �www.trustedshops.de�. ; www. escrow.com.


� Kaufmann Kohler Gabrielle, ob. cit. page 10.


� See Square Trade site”.


� Kaufmann Kohler, Gabrielle ob. cit. page 11.


� Kaufmann Kohler, Gabrielle, ob. cit. page 2.


� Wiener, Alan “Regulations and Standards for online dispute resolution, published in www.mediate.com/ODR.
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